These criticisms are not without force, but the difficulties with Daubert go deeper. The real problem is not so much about Daubert and the subsequent cases in its line of authority 10 as it is about the very way in which evidence law treats expertise generally. Using experts is, of course, invaluable in numerous litigation settings. But as the price of allowing experts to testify about matters of which they have neither first-hand nor case-specific factual knowledge, 11 evidence law requires expert evidence to satisfy a higher threshold for admissibility than that which ordinarily applies to non-expert evidence. In other words, it is the law of expert evidence generally, and not merely Daubert's gloss on it, that excludes a great deal of otherwise relevant evidence.
Excluding relevant evidence might be thought something of a concern, 12 but of course that is what much, and perhaps even most, of evidence law does. 13 Sometimes the exclusion of relevant evidence is a function of a goal extrinsic to the truth-finding process (as with most privileges, for example). 14 More often, however, relevant evidence is excluded because of the fear that certain kinds of admittedly relevant evidence will be overvalued by the trier of fact. 15 It is this fear of overvaluation that grounds, for example, Lie Detection, and Beyond, 95 CORNELL L. REV. 1191 , 1191 -1219 (2010 ; Note, Admitting Doubt: A New Standard for Scientific Evidence, 123 HARV. L. REV. 2021 REV. , 2021 REV. -42 (2010 .
10 Most important is Kumho Tire, 526 U.S. at 145 (holding Daubert's general concern with reliability is applicable to all expert evidence, and not just the evidence that might be considered scientific). Also important in the post-Daubert history is General Electric Co. v. Joiner, 522 U.S. 136, 144 (1997) (holding that the admission of scientific evidence required a determination of reliability of the particular expert's particular testimony).
11 On the requirement that a lay witness have personal knowledge of the facts about which she is testifying, see FED. R. EVID. 602.
12 As it is to those who sympathize with the so-called free proof tradition. See 1 JEREMY BENTHAM, RATIONALE OF JUDICIAL EVIDENCE 4 (photo. reprint 1995) (John S. Mill ed., 1827) (claiming that "almost every rule that has ever been laid down on the subject of evidence . . . is repugnant to the ends of justice"); Mirjan Damaska, Free Proof and Its Detractors, 43 AM. J. COMP. L. 343, 343-57 (1995 REV. 165, 176-79, 196-97 (2006) .
14 See Schauer, supra note 13, at 167. The same kind of exclusion for non-epistemic reasons explains those rules designed to create incentives for beneficial out-of-court conduct, as with the exclusion of evidence of subsequent remedial measures. See FED. R. EVID. 407; Werner v. Upjohn Co., 628 F.2d 848, 857 (4th Cir. 1980 ) (explaining that people would "be less likely to take subsequent remedial measures if their repairs or improvements would be used against them in a lawsuit arising out of a prior accident").
15 See MUELLER & KIRKPATRICK, supra note 7, § 1.1, at 2; Henry M. Hart, Jr., & John T. McNaughton, Some Aspects of Evidence and Inference in the Law, in EVIDENCE AND INFERENCE 48, 56 (Daniel Lerner ed., 1959) . the exclusion of hearsay 16 and much of the bar on the use of character evidence. 17 The same fear of overvaluation also explains much of the exclusion of relevant expert evidence. 18 The risk that juries will overvalue the evidence of experts has long been thought so likely that a standard for admissibility higher than mere relevance emerged as the barrier to jury overvaluation of expert testimony. 19 But the claim that juries (or even judges) will overvalue the testimony of experts is an empirical one, and may well be unsound. 20 Moreover, the contention that juries will overvalue expert evidence is based on an implicit comparison with the presumed accuracy, or at least lack of overvaluation, of more direct evidence, such as the testimony of an eyewitness observer. But that presumption may also be empirically unsound. 21 And if the empirical assumptions about overvaluation of expert opinion and accuracy of direct factual testimony are both mistaken, then the traditional restrictions on expert evidence may be mistaken as well.
Thus, the problem with expert evidence is not the inappropriateness of the Daubert approach. The narrow focus on Daubert is misplaced. The real problem is with the more deeply entrenched view that expert evidence should be excluded under circumstances in which analogous non-expert evidence would be admitted. Daubert embodies the distinction between expert and non-expert evidence, but it is that very distinction, and not just Daubert, that is the problem. Daubert has indeed transformed modern evidence law, but perhaps it has awakened us to the need for a more profound transformation, one in which the very foundations of treating expert testimony differently are undercut. This is a larger claim than that Daubert itself is a problem, and it is this larger claim we seek to advance here. 22 16 See Edmund M. Morgan, The Jury and the Exclusionary Rules of Evidence, 4 U. CHI. L. REV. 247, 255 (1937) . There are other accounts of the exclusion of hearsay, including the view that hearsay is excluded because of concerns about confrontation with adverse witnesses. See Richard D. Friedman, Confrontation: The Search for Basic Principles, 86 GEO. L.J. 1011 , 1012 -26 (1998 . Others view the exclusion of hearsay as creating incentives for parties to bring the best available evidence to court. See Dale A. Nance, The Best Evidence Principle, 73 IOWA L. REV. 227, 267, 274 (1988 590-92 (1993) . More importantly, our concern here is not, as it was for McCormick and others, with whether relevance is the appropriate conceptual repository within which to weigh the probative value of expert testimony against its assumed prejudicial effect. Rather, we argue that it is the treatment of expert testimony as deserving special skepticism that is the problem. What makes McCormick's version milder is that he and his successors appeared to assume that special skepticism was warranted, with the only question being whether the special skepticism should be located within a relevancy analysis or instead within a distinct rule and separate inquiry. See MCCORMICK, supra, § 170, Against "Mind Reading" Devices, 72 BROOK. L. REV. 1351 , 1376 -84 (2007 .
is on the high end of the studies examining polygraph reliability, 25 would likely be insufficiently reliable to justify admissibility. 26 Judge Rakoff's conclusion is unimpeachable under current doctrine. Daubert plainly imposes an additional hurdle for the admissibility of expert evidence which is more demanding than the standard applied to nonexperts. Whether embodied in Daubert's focus on scientific validity or in acceptance within the relevant professional community under the partially superseded Frye test, 27 the basic idea is that expert and scientific evidence will be admitted only if there is assurance that the methods used and conclusions drawn have met a stringent standard of reliability. 28 Indeed, the fact that another highly respected federal judge initially rejected even fingerprint evidence in the wake of Daubert 29 demonstrates that the gates that Daubert's gatekeepers must guard are not easily breached. REV. 191, 200 (2003) . And thus courts applying Daubert to scientific evidence have commonly taken the size of the error rate as a criterion for admissibility. See, e.g., Cascade Yarns, Inc. v. Knitting Fever, Inc., No. C10-861RSM, 2012 WL 5194085, at *7 (W.D. Wash. Oct. 18. 2012 Technically, Daubert does not mandate a specific level of reliability for expert evidence to be admitted. The decision merely includes the existence of a known error rate as among the factors weighing in favor of admissibility, 30 and the absence of a known error rate as, conversely, inclining against. But nothing in Daubert requires that the error rate be below a certain level to make the evidence admissible. In theory, therefore, a known error rate of thirteen percent (or even higher) need not be fatal to admission. Nevertheless, the focus on a known error rate reinforces Daubert's concern with substantial reliability for scientific evidence or, now, any expert testimony 31 to be admitted, and subsequent cases have made clear that the size of the error rate is highly relevant to reliability and thus admissibility. 32 Judge Rakoff's conclusion is entirely consistent with both the holding of Daubert and the entire post-Daubert regime, but it is nevertheless curious. Consider the basic relevance standard, a standard which exists in canonical form for the federal courts as Rule 401 of the Federal Rules of Evidence. Under Rule 401, relevant evidence is evidence having "any tendency to make a [material] fact more or less probable than it would be without the evidence." 33 And Rule 402 goes on to say that "[r]elevant evidence is admissible" 34 except as otherwise excluded by other rules, by statute, or by the Constitution. 35 So consider the application of this basic relevance standard to Judge Rakoff's example and the statistics it incorporates. If some piece of evidence supports proposition P, 36 and if its support for P is eighty-seven percent reliable, then P is certainly more probable with this evidence than without. Eighty-seven percent reliability is far from perfect, but is more than enough to satisfy the minimal relevance standard embodied in Rules 401 and 402. That standard would not be satisfied were the results of a polygraph no better than random, as with, for example, the putative admissibility of astrological 30 See Daubert, 509 data or phrenological experts to provide evidence about a witness's veracity or a defendant's character for, say, violence. But even polygraphs are better than astrology and phrenology, although opinion differs on just how much better. 37 Still, an item of evidence that is eighty-seven percent likely to provide support for a material conclusion would comfortably clear the "more probable than without" threshold of minimal relevance. The curious feature of Judge Rakoff's doctrinally impeccable conclusion, therefore, is that evidence that comes from an expert or is classed as "scientific" will not be admitted even if non-expert and non-scientific evidence with no greater reliability, and often with less, would be admitted without question. Suppose, for example, that a witness with poor eyesight identifies the defendant, who is of a different race from the witness, as the person he observed running out of the liquor store on a dark and rainy night at a distance of two hundred feet. It is reasonable to suspect that this identification is less, probably far less, than eighty-seven percent reliable. Yet none of the grounds for doubting the reliability of the evidence would necessitate exclusion. The well known deficiencies of cross-race identification, 38 coupled with all the reasons to doubt witness perception in general and the witness's perception on this occasion, 39 would go to the weight of the evidence, but not its admissibility.
This last example is (more or less) imaginary, but real examples of the admissibility of substantially unreliable non-expert and nonscientific evidence pervade the law of evidence. Many of the recent DNA-based exonera- 41 Sometimes because of defects in perception and sometimes on account of flaws in memory, eyewitness testimony, the classic form of direct evidence, is often mistaken. 42 Indeed, numerous studies show that the accuracy rates of commonly admitted eyewitness identifications and other forms of eyewitness testimony may fall substantially below the accuracy rates of commonly excluded (under Daubert) scientific and expert evidence. 43 And although courts are increasingly permitting experts to testify about the inaccuracy of eyewitness and other direct evidence, 44 and although there are now numerous avenues for post-conviction relief focus on correcting the errors of erroneous convictions based on mistaken identifications or other forms of mistaken direct testimony, 45 it has yet to be suggested that REV. 639, 641, 645 (2001) . the typical eyewitness identification should be excluded at trial. 46 However defective such identifications may turn out to be, it is difficult in the typical case to argue that their admission would not render some proposition-the defendant's guilt, for example-more likely with the testimony than without, which is exactly what Rule 401 requires-and no more.
Thus the question is clearly presented. Why is commonly (even if not usually) defective direct evidence subject to admission under a lower threshold for admissibility than expert and scientific evidence? Both forms of evidence have flaws, and both have value, but the higher threshold for scientific and expert evidence presupposes that it is even more flawed than direct evidence, or more likely to be misused, or more beset with other problems. But what is the basis for this comparative distrust of expert and scientific evidence, and is that distrust justified?
II. THE RATIONALES
The seeming anomaly of Judge Rakoff's conclusion that expert evidence must clear an additional or higher hurdle has traditionally been justified on three grounds. One is that expert witnesses are permitted to offer opinions when lay witnesses would be restricted to bare facts. 47 The second is that experts are permitted to rely on hearsay and other inadmissible information, especially in the form of collective or published opinions of other experts, in ways that lay witnesses may not. 48 And although the greater testimonial leeway afforded to experts might in theory justify placing stricter limits on their testimony, 49 the third and, in fact, principal justification for the differential treatment has long been the belief that expert testimony has such a persua- 579, 592 (1993) . The testimonial leeway granted to experts was greater when lay witnesses were prohibited from offering opinions. See Burton v. Severance, 29 P. 200, 201 (Or. 1892) . But now that lay witnesses are routinely permitted to offer the kinds of opinions (which might be better described as inferences, although the Advisory Committee prefers "opinions") that lay people would ordinarily draw, the gap between what experts and lay witnesses can say has narrowed considerably. See FED. R. EVID. 701. Obviously there are differences in terms of the content of the opinions, but it is no longer correct to think that experts are permitted to draw inferences or offer opinions while lay people may only state facts. sive effect on jurors (and, perhaps, judges as well), 50 that it needs to be restricted. 51 The image is of the expert who looks like a professor or scientist, festooned with degrees and fancy titles, using incomprehensible technical jargon to convince a jury to rely on her conclusions regardless of their correctness or the soundness of the methods by which they were reached. 52 Of course there really are experts, and their expertise has long been essential, both in court and out. And as legal questions become ever more technical, whether because they involve difficult scientific questions or complex financial transactions or something else, expertise is becoming more rather than less necessary. 53 Indeed, the value of experts is so obvious that historically the formal test for admissibility has been quite low. Daubert aside, the traditional standard for admissibility of expert testimony is simply that the testimony will assist the trier of fact. 54 And although it is difficult to understand the notion of assisting the trier of fact in the same probabilistic or Bayesian language we associate with Rule 401 55 or other versions of the idea of logical relevance, the traditional formal standard seems no more stringent than the relevance standard, and may be even less. 56 Formal standards notwithstanding, in practice, both state and federal courts have imposed increasingly higher barriers to the introduction of expert testimony. Traditionally these barriers were erected even in the absence of distinct rules for expert testimony, 57 with trial judges imposing standards within the basic relevancy framework that were stricter or different when the relevancy question arose with respect to expert testimony. 58 The gradual increase in and differentiation of the admissibility standards for expert testimony was supported by the deference that trial evidentiary rulings have long received, 59 but still there were no specific rules focused exclusively on the evidence of experts. Then came Frye, 60 which imposed the distinct added layer of a requirement of general acceptance within the relevant field on top of the traditional requirement of relevance. 61 And it is this distinct criterion-a requirement of something in addition to relevance-that marks the beginning of the modern era. Daubert subsequently solidified this shift towards a distinct additional requirement for expert evidence by not only explicitly rejecting collapsing the question of expert admissibility into the relevancy determination, 62 but also by mandating standards that emphasized the difference between determinations of relevancy and of expert admissibility. 63 That the standards for expert admissibility are becoming progressively more demanding should come as no surprise. The quantity of mass tort cases is accelerating, 64 as are complaints that juries in those cases are too easily persuaded, especially on the question of causation, by scientists and scientific authority of dubious reliability. 65 Daubert's heightened standards reflect this concern with jury overvaluation of expert testimony, especially in civil cases, but it is a concern, as we have seen, that has been around for more 57 See 5 THE ENCYCLOPEDIA OF EVIDENCE, supra note 19, at 517; Mason Ladd, Expert Testimony, 5 VAND. L. REV. 414, 414 (1952) . 58 See, e.g., Cote v. Michou, 113 A. 210, 211 (N.H. 1921 ) (noting that expert testimony is "especially potent"); Bradley v. Palmer, 61 N.E. 856, 881 (Ill. 1901) (expressing concern that statements by experts would likely "influence the jury" to consider inadmissible evidence); Capitula v. N.Y. Cent. R. Co., 192 N.Y.S. 745, 749 (N.Y. App. Div. 1922 ) (Hinman, J., concurring in part) (arguing that expert testimony can give a "false guide"). than a century. The question that lies at the core of the worry about overvaluation, though, and thus at the core of the special treatment of expert evidence, is whether the concern with overvaluation is empirically justified.
III. TWO RESPONSES
Assessing the longstanding belief in jury overvaluation of expert evidence is a task that is both empirical and conceptual. The empirical task requires that we rely on something more than tradition, and instead examine both the evidence for such overvaluation and also the evidence for the lack of overvaluation for non-expert-or so-called direct-evidence. We examine these two aspects of the empirical inquiry first, and then turn to the conceptual issues.
A. The Empirical Response

On Overvaluing the Overvaluation of Expert Testimony
Ever since experts have been testifying, courts and commentators have worried that judges and jurors, themselves lacking the relevant expertise, will be unable to distinguish genuine expertise from the external trappings of it. 66 It seems rational for novices to defer to experts, but precisely because novices are novices it is difficult for them to know who the experts are, and to determine whether they have the requisite degree of expertise to justify deference. 67 It is not that expertise cannot be valuable. The concern is that non-expert triers of fact will consistently overvalue expert testimony beyond its intrinsic epistemic worth. 68 The problem with the longstanding and pervasive belief in jury overvaluation of expert testimony is that it may not be supported by the evidence. 69 Initially, although it is true that people are often influenced by the trappings of authority, these trappings can sometimes constitute rational grounds for non-experts to identify experts and evaluate their judgments. Wearing a white lab coat or a tweed jacket with elbow patches might in most cases say The problem of non-experts being unable to identify and evaluate expertise is by no means restricted to law. Any attempt to gain knowledge from experts is beset by the dilemma of attempting, without the benefit of expertise, to figure out who the experts are. For a philosophical take on the issue, see Frederick F. Schmitt, Justification, Sociality, and Autonomy, 73 SYNTHESE 43, 43-74 (1987 little about the soundness of the views offered by people so clothed, but other indicators of expertise are more reliable. Members of the National Academy of Sciences or holders of endowed chairs in their specialties at major universities are more likely actually to be experts than those who are just dressed in the right clothes or exhibit the expected demeanor. Of course sometimes the indicators of expertise turn out to be less reliable, as when Nobel Prize winners opine on matters far removed from what they have won the prizes for. Still, it is hardly irrational for people to value the indicators of epistemic authority even when they do not understand the underlying subject, nor is it misguided to take the opinions of people possessing such indicators as authoritative. At the very least, we should not too quickly agree that a jury or judge is acting irrationally in taking certain externally observable indicia of expertise as useful proxies for the underlying soundness of the opinions of those who display such indicia. 70 More importantly, a substantial body of research, mostly produced by psychologists, casts doubt on the empirical foundations of the longstanding belief in jury overvaluation of expert testimony. As one article put it, "The doubts about jury competence . . . stand in sharp contrast to the judgments of scholars who conduct research on jury decisionmaking." 71 More particularly, an American Bar Association study found no undue expert influence on juries in the complex cases it studied. 72 And a more recent survey article concluded that "[c]laims about jury incompetence, irresponsibility, and bias in responding to expert evidence [are] not consistent with a review of the many studies that have examined these issues from various methodological perspectives." 73 To be sure, juries may sometimes or even often find specific items of evidence in complex cases beyond their ken. 74 And we know that jurors may occasionally become especially befuddled by highly technical scientific evi- 193, 199-200 (1994) . Especially because jurors have less personal involvement in the outcome than, say, the parties in a lawsuit, they are more likely, as the literature on persuasion teaches us, to rely on secondary (peripheral) indicators such as credentials rather than engaging in close (central) examination of the content of an assertion. 76 Moreover, even when jurors misunderstand specific items of scientific, technical, or statistical evidence, such micro-misunderstandings seem rarely to be the cause of erroneous verdicts. On the contrary, evidentiary complexity has been found not to explain differences between judge and jury outcomes, 77 and studies of presumably complex medical malpractice claims "have found jury verdicts to be moderately to strongly related to expert judgments of physician negligence." 78 Part of the explanation for the tendency of juries to get it right more often than the skeptical tradition believes can be found in research focused on particular potential sources of juror error. For example, although there is a widespread fear of excessive influence by paid experts, 79 it turns out that both actual jurors and experimental subjects in mock jury studies 80 understand the incentives of paid experts, and as a result often substantially or even completely discount the opinions of those they perceive as "hired gun [s] . Other studies indicate that experts' race and gender have almost no effect on juror assessment of their credibility. 82 Similarly, juries have been found not to be seduced by an expert testifying with high confidence, and tend to credit medium-confidence experts and discount the testimony of high-confidence ones. 83 And a very recent review has found that the long-alleged susceptibility of jurors to overpersuasion by neuroscience evidence has "little empirical support." 84 Cumulatively, this research suggests that juries might not be nearly as prone to failures of understanding and judgment in the evaluation of expert testimony as the conventional legal wisdom supposes. 85 In the face of this evidence, it is possible to speculate that some of the traditional but largely unsupported fear of jury overvaluation is premised on assumptions about how individual jurors, often of limited sophistication, will react to an expert and expert testimony. But jurors do not typically evaluate evidence-any evidence-by themselves. Nor do they make decisions in isolation from other evidence and from trial processes generally. Actual trials involve both crossexamination and the opportunity for opposing parties to present their own contrary evidence and their own opposing experts. As a result, it should come as little surprise that we know from the research that people become less gullible and less prone to overpersuasion when there is an opportunity for opposing parties to challenge experts and their expertise. 86 Moreover, we also know that similar processes and interactions occur during jury deliberation, enabling the self-correcting dimensions of group deliberation to permit jurors to correct the misimpressions of other jurors, and also to bring up evidence that the recollections of other jurors may have neglected. 87 It is important to bear in mind that the concern underlying the special treatment of expert evidence is a fear of overvaluation. The research just summarized supports the view that this fear, if ever appropriate, would be most appropriate when only one side has expert witnesses. Thus, although there may well be a limited supply of those who can offer direct evidence, that limitation may not exist with respect to experts, leading to what David Bernstein and others have referred to as a potential "adversarial bias." 88 Under circumstances of substantial resource disparity between the sides, this possibility may well arise, and should not be underestimated. Still, in the normal case there will be opposing experts, leading most often simply to misunderstanding. And when there is juror misunderstanding, overvaluation may not be the consequence. At times, jurors who do not understand the technical evidence in a complex case simply ignore all of the expert evidence on both sides, 89 which is as compatible with undervaluation as it is with overvaluation. Similarly, even when jurors do understand the expert evidence, . 932, 937-38 (2000) (suggesting that jury deliberation helps lessen the biasing impact of inadmissible evidence).
88 "Adversarial bias" includes (but is not limited to) the ability of parties to select experts to suit their adversarial aims in ways that are much more limited than those who offer so-called direct evidence. Bernstein, supra note 7, at 454-56; accord Michael D. Green, Pessimism About Milward, 3 WAKE FOREST J.L. & POL 'Y 41, 56-59 (2013) . But much (although not all) of the concern with adversarial bias is dependent on the assumption that bias in the selection, payment, and testimony of experts will be largely undetected by the trier of fact, an assumption that may not be sound, see supra notes 80-88 and accompanying text, and which is thus less different from overvaluation than may at first sight appear.
89 See Goodman et al., supra note 70, at 66. Doing so is not necessarily irrational. Suspension of judgment in the face of expert disagreement is often quite reasonable. See Ben Almassi, Conflicting Expert Testimony and the Search for Gravitational Waves, 76 PHIL. SCI. 570, 581 (2009) . And juries, who are not permitted simply to refuse to decide the case, may ignore conflicting expert testimony as a way of at least suspending judgment about the relevance of the expertise. they sometimes ignore it when the experts offer opposing accounts or explanations. 90 Moreover, studies about expert statistical evidence, which jurors often do not understand, suggest even more specifically that errors of undervaluation are just as prevalent as errors of overvaluation. 91 To the extent that there is some or even much juror misunderstanding, therefore, it does not follow that overvaluation is the necessary consequence. More likely, what misunderstanding there is seems as likely to incline towards undervaluation as towards the overvaluation that is the traditional concern.
On Undervaluing the Overvaluation of Direct Testimony
The traditional fear of overvaluation of expert testimony is a comparative one. That is, the worry has been not only that juries will overvalue expert testimony, but also that they will overvalue it while they are at the same time valuing so-called direct evidence more or less accurately. Implicit in the traditional view is the belief that overvaluation is not a problem with respect to non-expert factual testimony because jurors (and judges), familiar in their own lives with regularly assessing the accuracy of what is reported to them, do not have the special disability in evaluating direct factual testimony that they have in evaluating the testimony of experts. 92 No one believes that juries will be perfect in evaluating direct evidence, of course, but in the normal case, there is no assumption of overvaluation.
As we now know, however, this longstanding assumption is likely false. Judges and jurors may overvalue evidence they perceive as direct, and may be especially susceptible to attributing excess credibility to eyewitness identifications and other forms of eyewitness testimony. 93 Yet because of defects in perception, memory, and description, direct or factual testimony may itself be highly vulnerable to inaccuracy. But because judges and jurors are often not aware of the factors that decrease the reliability of eyewitness perception and memory-think of the number of local news shows that self-advertise as "Eyewitness News"-the risk of overvaluation is especially great.
Jury overvaluation of this type of direct evidence is caused not only by the widespread but mistaken belief in the accuracy of eyewitness testimony and other forms of first-hand observation, 94 but also by the equally mistaken belief that judges and juries are competent evaluators of the veracity of those who are offering such testimony. 95 "[T] he jury is the lie detector in the courtroom," it is said, 96 but we now know that juries, like ordinary people in general, are rather poor at identifying liars. 97 Indeed, it appears that ordinary people, even apart from being generally incompetent in distinguishing liars from truth-tellers, are more prone to identify liars as truth-tellers than they are to identify truth-tellers as liars. 98 And thus the research supports the conclusion that in evaluating the testimony of non-experts, juries may be inclined not only towards error, but towards the error of failing to identify untruthfulness more than failing to identify truthfulness. In other words, in this way too, the risk is precisely the risk of overvaluation.
Thus the risk of overvaluation appears to be at least as great for factual and so-called direct evidence as it is for expert testimony. But the overvaluation of direct or factual evidence has been typically underappreciated, just as the overvaluation of expert evidence has been typically over-appreciated. But if expert testimony is less subject to overvaluation than the traditional view supposes, and non-expert direct or factual testimony more subject to overvaluation, the gap between the two evaporates. 99 And if there is little or no support for the conclusion that overvaluation differentiates expert from non-expert testimony, much of the foundation upon which the special and more stringent treatment of expert testimony appears to collapse. 100
B. The Conceptual Response
The empirical support for the comparative skepticism about expert testimony is deeply suspect, but that is not the only problem. The conceptual foundation for treating expert testimony differently may be problematic as well. Recall that the differential treatment is premised on a basic difference between the opinions that experts offer and the facts that non-experts report. But even the Federal Rules Advisory Committee, in its original Note on Rule 701, recognized the weaknesses of the fact-opinion distinction. 101 Evidentiary opinions, after all, are inferences from facts. 102 But most of what we consider facts are inferences from even more basic facts. Even putting what philosophers call "sense data" aside, 103 when we say that we have seen a fight or a game, for example, we have made an inference from having observed some number of bodily movements, facial expressions, and the like. And the same holds true for statements of causation, as when a statement that someone was intoxicated presupposes that the condition we observed was caused by ingestion of alcohol rather than by illness.
Increasingly it has been recognized, therefore, that the inferences that experts draw from the more basic facts that they observe are not fundamentally different from the inferences that ordinary people draw on a regular basis. 104 Typically an expert offers an opinion about what, on the basis of her experience and training, might flow from some set of assumed facts. But the lay witness, in saying that someone appeared to be hurrying, or nervous, or male, or tall, or drunk, 105 is offering an opinion about what, based on the witness's own perceived facts, might be inferred from those facts. That in one case the underlying facts are perceived by the witness and in the other are assumed or perceived by someone else may be less of a difference than is 100 We say "much of" because there are other possible justifications. Some of these have been noted above. See supra notes 11-14 and accompanying text. Another possible justification is that the supply of witnesses who can offer direct testimony is limited while the supply of potential experts is not so limited, a differential that may be magnified when there are resource differentials between the parties. often thought, at least once we understand, as even the Advisory Committee understood, that most factual observations involve inferences-and therefore opinions 106 -as well. Consider the case of drunkenness. 107 Suppose a lay witness observes someone slurring his speech, talking inappropriately loudly, and stumbling as he tries to walk. Under such circumstances, the witness is routinely allowed to offer the opinion, as lay opinion, that the person observed was drunk. 108 And such an opinion offered by the witness need not clear any higher hurdle or be supported by any separate justification. Rule 701 is about the style of testimony, but does not add additional barriers. But now suppose instead that the lay witness observes the same acts, describes them in (comparatively) basic factual terms, and is then followed on the witness stand by an expert on inebriation who is asked whether, in her opinion, based on what the lay witness has just said, the person the witness observed was drunk. Now the expert's testimony need not only make the conclusion more likely than it was without the evidence-as would be the case if it were the observer offering the opinion-but must also meet the additional requirement of establishing that the methods she uses to infer drunkenness meet the additional and heightened standards of Daubert. The witness in the first variant and the expert in the second are doing essentially the same thing, but the traditional skepticism about expert testimony requires the expert's testimony to clear barriers that the lay witness's testimony need not.
Adding one additional assumption to this example makes the problem with the traditional approach to expert testimony even more apparent. Suppose now that the lay witness has, over the course of his life, observed only a very small number of people who were actually drunk (and had never observed anyone with very low blood sugar). Were that the case, the witness would still be permitted to testify, and his lack of experience with or extensive observation of inebriates would go to the weight of his lay opinion, but not to its admissibility. And, in accordance with the permissive purpose of Rule 401 and its state equivalents, the evidence would be presumptively admissible. But if instead the expert testifies about the inferences she would draw from exactly the same facts, the burden then shifts to the proponent of the evidence to make an affirmative demonstration of reliability. So not only does it seem anomalous that an additional hurdle is added when the expert is drawing the same inferences from the same facts as the lay person, but now the anomaly appears even greater because here the expert is more reliable than the lay witness but is implicitly treated with greater skepticism.
Examples like these emphasize the conceptual oddity of the special treatment of experts. When lay witnesses testify, most of what they say, even when not explicitly offering an "opinion," is by way of inference from more basic observed facts. Whether those inferences are justified is a question similar in structure to the inferences drawn by experts. Yet one of the more traditional justifications for the special treatments of experts, even if fading into the background with the rise of the (empirically dubious) concern with overvaluation, is that experts may offer opinions while lay witnesses must stick to the facts. 109 But if the distinction between fact and opinion collapses, then so does a justification for the special treatment of expert testimony that depends on that distinction. If, apart from the content of the opinion, lay witnesses can now do what experts can do-and that is the import of Rule 701-then any distinction between lay and expert witnesses turns only on the content of their knowledge. And if, as we have seen above, the content of the knowledge may not justify treating expert testimony with greater skepticism than lay testimony, then little of the foundation for treating experts differently remains.
The lack of a conceptual distinction between lay and expert testimony is underscored by the fact that lay inferences are typically dependent on expert opinion. The recent philosophical attention to testimony in general 110 highlights the issue. Our knowledge, whether in general or about specific acts or events, is hardly the exclusive product of our own observations. 111 It is a function of our own observations filtered through countless other observations and epistemic inputs, many of which rely on the statements of others. Moreover, a large proportion of the statements of others on which we rely are statements whose veracity we respect because we attribute authority to the makers of those statements. 112 When we spot a bird with a red breast digging for worms and then report that we have seen a robin, we rely, at least in part, on the authority of those whose expertise is a component of what leads us to believe that this is a robin. Similarly, when we smell rotten eggs outside our house, we suspect a gas leak and not a surreptitious depositor of rotten eggs on our lawn precisely because we have learned from experts, and only from experts, that natural gas, as treated for residential use, has the smell of rotten eggs. Rule 701(c) allows lay witnesses to give opinion testimony if the opin-ion is "not based on scientific, technical, or other specialized knowledge," 113 but most of the opinions that most of us have are highly dependent on what we have learned from experts.
Evidence law has long viewed direct observation as empirically reliable and philosophically unproblematic, but it turns out that neither of these beliefs is nearly as sound as evidence law has long believed. More particularly, evidence law's traditional privileging of individual observation is in reality a privileging of knowledge that comes in part from experts. A further anomaly, therefore, lies in the fact that when experts testify directly, their evidence has traditionally been suspect for fear of overvaluation, but when lay witnesses offer opinions or even facts, expert knowledge appears to be coming in the back door through expert-dependent observations. The puzzle, therefore, is in understanding why direct expert testimony is thought suspect when indirect expert evidence is not.
IV. IMPLICATIONS
Our argument is solely about the differential treatment of expert and non-expert evidence. It is not about the non-relative standards that should be applied to the admission of either lay or expert testimony. But differences can be resolved in one of two ways-the higher can be lowered or the lower can be raised. So although it might seem that the natural import of our argument, if accepted, would be to lower the standards for admitting expert testimony, 114 or, more precisely, to eliminate the Daubert (or Frye, for that matter) overlay on normal relevancy requirements, the difference might also be eliminated by raising the relevancy bar. If we are worried about jury overvaluation, 115 but not persuaded that there is differential overvaluation between factual observation and expert opinion, one solution could be to raise the standards of relevancy in all cases, perhaps by requiring reliability, or substantial reliability, for all evidence, and not just expert evidence. This is not the place to consider this possibility in depth, largely because of the pervasive implications such a change in the baseline standards for relevancy might have on a wide range of other issues, including questions of access to litigation, the desirability (or not) of using the same rules and criteria of admissibility for criminal as for civil cases, 116 and the desirability (or not) of having the same rules for defendants as for the prosecution in crimi-nal cases. 117 It may be, for example, that the extremely low standards of relevancy embodied in Rule 401 and its ilk are a product of the justifiable desire to allow a criminal defendant the greatest leeway in presenting evidence in defense, such that the more pervasive regime of permissibility that now exists is merely the consequence of the combination of a willingness to assist defendants whose liberty or life is at issue coupled with a reluctance to have the trial system use different rules of evidence for different types of cases and different sides of the same case. And that reluctance, in turn, may be a function, at least in part, of having a court system whose judges typically hear both civil and criminal cases, thus making it difficult to imagine a successful system in which judges employed different evidentiary rules and principles from one case to another. Pulling too hard at the loose thread of expert testimony, therefore, may cause too much of the entire apparatus of civil and criminal procedure, as well as court organization, to unravel.
That said, however, it remains worth observing that Daubert may itself have been a solution mismatched to the problem it was designed to solve. Let us assume that there really is a problem of outsize judgments being levied against corporations that have not done very much wrong. 118 We are far from sure that this is so, and indeed, we remain skeptical that this is a problem. But the view that there is a problem-whether because of legally unjustified sympathy for plaintiffs or because of equally legally unjustified desire to punish large corporations-is by no means frivolous. 119 And if this is a problem, then we might inquire into the causes of that problem and what remedies might be available to alleviate it.
The Daubert defendants and the many amici supporting them assume that the problem is that juries are persuaded by the so-called junk science in delivering their verdicts. But we know that juries are often highly sympathetic to plaintiffs in their suits against corporations or insured defendants in numerous contexts, engaging in social engineering or cost-shifting simply to allocate resources away from large corporations and towards people injured through no or little fault of their own, the law notwithstanding. 120 To the extent that this is so, the problem is not so much with junk science and with what might persuade or overpersuade a jury as with the fact that the cases get to the jury in the first place. After all, a jury inclined to punish a corporation or transfer money from corporations to injured people could do so, if it gets the case, even if they are not specifically persuaded about the existence of causation as a scientific matter.
It is worthwhile noting in this context that none of the numerous briefs in Daubert actually relied on any research to support their claims of jury-overvaluation. Nor did they provide empirical support for their implicit claim that without the junk science the problem of the corporation-punishing jury would be lessened. The essence of the arguments of Merrell Dow and its supporting amici is that juries are persuaded by junk science, and that being persuaded by the junk science is the principal cause of a legally unjustified verdict. But there was little hard evidence in Daubert that any of these causal links actually exist.
Insofar as there is a problem, it appears to be less the jury overvaluation of junk science, and less the role of any such overvaluation in producing a legally unjustified verdict, and more the fact that some cases are getting to juries that should not. If the case does not get to the jury, then the possibility of jury-produced and legally unjustified charity, punishment, or cost-shifting is eliminated. So one possibility may be the laxity of the showing required to survive a motion for summary judgment. 121 Another might be the laxity of the general relevancy standard for admissibility. And still another could even be laxity in the underlying standards of liability. 122 If substantial reliability were a general requirement for admissibility, for example, it is possible that unreliable scientific evidence could be excluded without creating what appears to be an indefensible differential between expert and so-called direct or factual evidence.
It is an interesting question whether non-expert evidence could satisfy the existing substantive law of torts as applied in the typical mass tort case. Suppose ten witnesses testify that they had never been sick a day in their lives, that they then moved in middle age to a community in close proximity to a defendant's chemical plant, and that they were all diagnosed with the same form of cancer within a year. And suppose that this is the only evidence of causation. Under such circumstances, faithful adherence to Rule 401 might well allow the evidence, and faithful adherence to the existing law on summary judgment might permit the case to go to the jury. The question, and one to which we do not have an answer, is how often a jury in such cases would reach a judgment against the defendant as a way of compensating the unfortunate plaintiffs, regardless of any strong evidence of causation, and without any junk science whatsoever. Only if junk science would have made a 121 On the view that Daubert may have been more about the sufficiency of the evidence than about its admissibility, see Michael D. Green & Joseph Sanders, Admissibility Versus Sufficiency: Controlling the Quality of Expert Witness Testimony in the United States 1 (Mar. 5, 2012) (unpublished manuscript), available at http://papers.ssrn.com/sol3/ papers.cfm?abstract_id=2016468. 122 Thus we see the suggestions for eliminating the causation requirement in some number of torts, including many of the torts that are at the heart of Daubert issues. See, e.g., Margaret A. Berger, Eliminating General Causation: Notes Towards a New Theory of Justice and Toxic Torts, 97 COLUM. L. REV. 2117 , 2117 . For a challenge to the Berger position, see Allen & Nafisi, supra note 66, at 149-62.
